Celebrity Justice: A New Double Standard

BY THEODORE J. BOUTROUS, JR., AND MICHAEL H. DORE

The symbolic figure of Blind Justice
presides over courthouses throughout the
country. Inside the courtroom, however,
there is a growing trend to apply two
different standards of justice: one for
celebrities and one for everybody else.
In recent high-profile cases, secrecy has
supplanted the public’s constitutional
right of access, with courts doing every-
thing they can to close the proceedings
and information related to the case. The
prosecutions of Kobe Bryant, Martha
Stewart, and Michael Jackson are per-
haps the most prominent examples of
this troubling approach.

But public scrutiny of the justice
system is not self-defeating. The consti-
tutional right of access should not be
diminished by a defendant’s star power,
and, if anything, heightened public inter-
est should be valued for the light it
shines on the particular proceeding and
the judicial process in general. “ ‘People
in an open society do not demand infalli-
bility from their institutions, but it is dif-
ficult for them to accept what they are
prohibited from observing.” ™!

More and more, however, courts and
parties in high-profile cases are turning
the First Amendment upside down by
urging and imposing greater secrecy the
greater the public interest in the case.
Public access often is treated as an
inconvenience, an intrusion, or a barrier
to achieving a fair trial, while local offi-
cials seek to charge the media huge
parking and other fees simply for doing
their jobs of covering judicial proceed-
ings and reporting the news to the pub-
lic.? There is a very real trend toward lit-
igants and courts acting as though the
dissemination of basic, official informa-
tion about a legal proceeding is an inher-
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ent evil that must be prevented. As a
result, the parties routinely request, and
the courts too often grant, orders impos-
ing wide-ranging secrecy in a number of
contexts. Voir dire and other court pro-
ceedings are closed to the public.
Traditionally public court records, like
indictments and exhibits entered into
evidence, are sealed. Even prior
restraints, almost universally rejected in
the law, are imposed and upheld. In
effect, the presumption of openness
mandated by the Constitution is being
reversed, and intense public interest in a
high-profile trial is identified, explicitly
or implicitly, as the reason why.
Celebrity trials are entitled to no such
additional secrecy. Courts in these cases
are rightly concerned about protecting
the defendant’s fair trial rights and often
face challenges in doing so, but that does
not justify cutting off the free flow of
information to the public. The First
Amendment presumes that openness will
enhance fairness, and it imposes a heavy
burden on those who seek to defeat that
presumption. Among other things,
advocates for secrecy must make a very
specific, compelling, narrowly targeted
showing that an overriding interest will
be injured before any part of a judicial
record may be sealed or a hearing
closed.® There simply is no celebrity
exception to these exacting constitutional
standards that govern in every other case.

First Amendment Right of Access
“What transpires in the court room is
public property.” This assertion stems
from the strong presumption, rooted in
the First Amendment, that everything
that happens in the courtroom, and all
records filed in and by the court, will be
open to public view and scrutiny.’
Indeed, the “presumption of openness
inheres in the very nature of a criminal
trial under our system of justice.”™

This openness is crucial in maintaining
the public’s trust in the judicial system
and allows even “people not actually
attending trials [to] have confidence
that standards of fairness are being
observed.”” As the U.S. Supreme Court

has noted, “the sure knowledge that any-
one is free to attend gives assurance that
established procedures are being followed
and that deviations will become known.”
Openness, therefore, “enhances both the
basic fairness of the criminal trial and the
appearance of fairness so essential to pub-
lic confidence in the system.™

The courts have established specific
procedures and standards to protect this
important First Amendment interest.
Accordingly, “[t]he presumption of open-
ness may be overcome only by an over-
riding interest based on findings that clo-
sure is essential to preserve higher values
and is narrowly tailored to serve that inter-
est.”'® This interest “is to be articulated
along with findings specific enough that a
reviewing court can determine whether
the closure order was properly entered.”"!

In the recent high-profile cases involv-
ing Kobe Bryant, Martha Stewart, and
Michael Jackson, however, courts have, in
essence, held that the greater the public
interest in judicial records and proceed-
ings, the greater the need for secrecy—a
dangerous and unsupported proposition
that turns the First Amendment on its
head. These courts have eschewed more
narrowly tailored alternatives to secrecy,
such as rigorous voir dire, to ensure an
unbiased jury."” Instead, they have
invoked the heightened public interest to
justify extraordinarily broad orders closing
proceedings, sealing judicial records, and
imposing prior restraints on trial partici-
pants and, in one instance, even on the
press. Such a double standard, which
allows celebrities to litigate in secret
and keep details off the public record, is
deeply troubling and plainly violates the
First Amendment.

The Kobe Bryant Case

The sexual assault case against basketball
star Kobe Bryant, which was ultimately
dismissed on September 1, 2004," reflect-
ed the extent to which closure and secre-
cy, permissible only in the rarest circum-
stances, can expand over the course of
judicial proceedings. From the numerous
hearing closures, sealing orders, and
broad gag orders, an environment devel-
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oped in which disclosure was discour-
aged and the media had to fight to obtain
basic access to records and proceedings.
In fact, more than a month after the case
was dismissed, approximately 200 docu-
ments remained under seal.

In-Camera Hearing Transcripts

The culture of secrecy reached its peak
with an order by the trial court threaten-
ing contempt sanctions against anyone
who revealed the contents of in-camera
hearing transcripts mistakenly released
to the press.” These transcripts were the
product of in-camera proceedings, held
in accordance with Colorado’s rape
shield statute,' regarding the “relevan-
cy and materiality of evidence of
specific instances of the victim’s . . .
prior or subsequent sexual conduct, or
opinion evidence of the victim’s . . .
sexual conduct.”"” A court reporter
mistakenly e-mailed the transcripts to
seven media entities a few days after
the hearing.'® Four hours after e-mailing
the transcripts, the court reporter sent
out another e-mail, saying that “[t]he
transcripts sent earlier today are
SEALED and should be deleted.”"
Then, more than an hour later, the court
reporter relayed an order from the trial
court judge stating that “[a]nyone who
has received these transcripts is ordered
to delete and destroy any copies and not
reveal any contents thereof, or be sub-
ject to contempt of Court.”*

The media companies did not pub-
lish the information they received but
they did not destroy it either. Instead,
they filed an Original Proceeding
Petition with the Supreme Court of
Colorado, asking the court to set aside
the trial court’s order as an unconstitu-
tional prior restraint against publication,
in violation of the First Amendment to
the U.S. Constitution and article II, sec-
tion 10 of the Colorado Constitution.*

The Colorado high court determined
that the trial court’s order was a prior
restraint against publishing the contents
of the transcripts.” But it also found
that “narrowly tailored, the prior
restraint is constitutional,” and “it is
necessary to protect against an evil that
is great and certain and would result
from the reportage.”” In support of this
conclusion, the court found that “[t]he
state has an interest of the highest order

in this case in providing a confidential
evidentiary proceeding under the rape
shield statute, because such hearings
protect victims’ privacy, encourage
victims to report sexual assault, and
further the prosecution and deterrence
of sexual assault.”* The court thus
upheld, by a vote of four to three, the
bulk of the trial court’s order, striking
only the provision requiring the media
companies to destroy any and all copies
of the in-camera transcripts.”

The dissent argued that protecting the
confidentiality of the in-camera proceed-
ings was “our responsibility, which we
unfortunately failed to carry out.”*

Having failed, we, the judiciary—the govern-

ment—cannot now order the media to perform

the role that we were obligated, but failed, to
do—to protect the privacy interests of the
alleged victim. Nonetheless, the majority
approves the court’s power to prevent the dis-
semination of speech which the court deems
dangerous and offensive. In doing so, the major-
ity authorizes the court, rather than the media, to
determine what can or cannot be published con-
cerning truthful information regarding a matter
of public importance. The power the majority
authorizes is the power of the government to
censor the media, which is precisely the power
the First Amendment forbids.”

Nevertheless, the position that the
trial court could conscript the media in
its efforts to maintain secrecy in the
Bryant prosecution carried the day.*

Upholding Prior Restraint

To say the least, the order upholding

a prior restraint was unusual.”’ Prior
restraints are the “most serious and
least tolerable infringement on First
Amendment rights,”* and the U.S.
Supreme Court never has upheld one.”!
Although not unconstitutional per se, a
prior restraint bears “a heavy presump-
tion against its constitutional validity.”*
Yet the Colorado court took the radical
step of restricting the press’s right to
publish lawfully obtained, truthful
information about an official judicial
proceeding that had prompted signifi-
cant public interest and concern.

There is no question that the very fact
of intense public and media interest in
the case prompted this extraordinary and
dangerous ruling. Tacitly likening the
press to a swarm of locusts, the majority
noted that “[t]he pre-trial proceedings in
this case are constantly monitored and
reported by the press,” and that “[s]uch
media-intense activity has befallen a

small mountain courthouse and has
prompted a sizeable commitment of
Colorado judicial resources.”

The majority found a heightened state
interest in protecting the alleged victim’s
privacy, in part because Bryant is a very
well-known professional basketball
player.** Also, “[t]he press has been
covering every minute detail of this
case, and most of this coverage has
been published or broadcast nation-
wide.”* Moreover, “the reported news
is typically posted on the Internet, and
thus available to computer users world-
wide.”* The prior restraint was there-
fore justified, according to the majority,
because “[u]nder the circumstances
and context of this case, any details of
the victim’s sexual conduct reported
from the in camera transcripts will be
instantaneously available world-wide
and will irretrievably affect the victim
and her reputation.””’

First Amendment Right of Access
In seeking access to the courts, however,
members of the press act as “surrogates
for the public.”*® Thus, the ability of the
press to report on the criminal justice
system is a fundamental aspect of effec-
tive and fair judicial administration.
The press “ ‘does not simply publish
information about trials.” ’** Rather, it
“guards against the miscarriage of justice
by subjecting the police, prosecutors,
and judicial processes to extensive
public scrutiny and criticism.”* The
media, therefore, are far more integral
to the proper functioning of the judicial
system than the majority suggested.
Even more important, drawing a link
between public interest in information
and the need to keep that information
secret effectively renders the First
Amendment right of access meaningless.
In the Bryant case, the majority found
that a prior restraint was justified because
the trial was a source of public interest
and because the disputed transcripts could
be widely distributed to the public. But
even in the smallest cases, anyone can
post information on the Internet for
instantaneous worldwide availability. The
crux of the court’s decision, therefore,
was that because people would want to
know the information, because the public
had an interest, the courts could issue a
prior restraint. Much of the unpublished

Number 3 ¢ Volume 22 « Fall 2004 « American Bar Association ®* Communications Lawyer 4
“Celebrity Justice: A New Double Standard” by Theodore J. Boutrous, Jr., and Michael H. Dore, published in Communications Lawyer, Volume 22, No.3,
Fall 2004 © 2004 by the American Bar Association. Reproduced by permission. All rights reserved. This information or any portion thereof may not be
copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the

American Bar Association.



information was ultimately released after
a strong hint from Justice Stephen Breyer
in response to the media’s request for a
stay from the U.S. Supreme Court, but
the prior restraint ruling in the Bryant
case was never overruled.”

To make matters worse, the accuser’s
lawyers used the release of the informa-
tion as the basis for explaining her desire
to cease cooperation with the prosecutors,
which ended the criminal case.*” The atti-
tude that dissemination of truthful reports
about judicial proceedings is something
“bad” that prevents fair trials and should
be condemned is utterly specious.
Unfortunately, the Bryant case may rein-
force this view, which will only contribute
to attempts to impose greater secrecy.

The Martha Stewart Case

The criminal prosecution of Martha
Stewart also “found itself the focus

of an unusually high level of media
attention.”* Also, like the Bryant case,
the trial court in the Stewart prosecu-
tion used media interest as justification
for imposing unusual secrecy. Citing
“an extraordinary interest quite beyond
the public’s right to know,”* the
district court barred the press and
public from juror voir dire preceding
Martha Stewart’s felony trial.*® The
court found that without such closure,
“there is a substantial risk that the
defendant’s absolute right to a fair trial
and an impartial jury will be impaired.”*
Thus, because the case had “generated
such widespread publicity,” the court
ordered that only redacted transcripts
of each day’s closed proceedings

be released.”

Celebrity Status Does Not
Justify Closure
The U.S. Court of Appeals for the
Second Circuit reversed, holding that
“[t]he mere fact that the suit has been
the subject of intense media coverage is
not . . . sufficient to justify closure.”®
The court noted that “[t]o hold other-
wise would render the First Amendment
right of access meaningless; the very
demand for openness would paradoxi-
cally defeat its availability. . . . [I]n
general, openness acts to protect, rather
than to threaten, the right to a fair trial.”*
The Second Circuit thus rejected the

concept that increased public attention
somehow warrants a higher level of
secrecy than the First Amendment
otherwise provides. According to the
court, “[t]he mere fact of intense media
coverage of a celebrity defendant, with-
out further compelling justification, is
simply not enough to justify closure.”
Unlike the Colorado Supreme Court,
the Second Circuit recognized that if
“courts could routinely deny the media
access to those cases of most interest to
the public,” then the “exception to open-
ness would swallow the rule.”" Courts
in any case attracting public scrutiny
could respond by closing the proceed-
ings and sealing most of the documents
filed therein. As the Stewart court
observed, however, this practice would
be, and is, antithetical to the principles
underlying our judicial system:
Our national experience instructs us that except
in rare circumstances openness preserves,
indeed, is essential to, the realization of [the
right to a fair trial] and to public confidence in
the administration of justice. The burden is

heavy on those who seek to restrict access to
the media, a vital means to open justice.”

The Michael Jackson Case
Perhaps the most glaring example of
this trend toward a new double standard
of justice in celebrity cases is the
pending felony child molestation case
against Michael Jackson in California.
From the outset of the proceedings,
secrecy has been anything but a rarity.
On November 17, 2003, the Superior
Court for the County of Santa Barbara
issued a search warrant of Jackson’s
Neverland ranch and other locations.”
The Santa Barbara Sheriff’s Department
and District Attorney’s Office executed
the warrant the next day.** Section
1534(a) of the California Penal Code
explicitly provides that “[t]he docu-
ments and records of the court relating
to the warrant shall be open to the pub-
lic as a judicial record” ten days after
execution, but the trial court ordered
the warrant records sealed for forty-five
days from the date of issuance.” The
court subsequently ordered that the
warrant records remain sealed “until, at
a minimum, the arraignment in this
matter.””® A group of major news
organizations then filed a motion to
unseal these records, including the war-

rant return, the inventory of items seized,
and the supporting affidavits.”

Jackson’s first arraignment was held
January 16, 2004, and the court sched-
uled the arguments on the media’s
motion to unseal the warrant records for
the same day.* Without explanation,
the court barred cameras from the
courtroom for this and all other hear-
ings.” During the January 16 proceed-
ing, over the objections of Jackson and
the news organizations, the court issued
a broad gag order that bars the parties,
their lawyers, and even potential wit-
nesses from disseminating to the public
any substantive information whatsoev-
er.” The order bars discussion of the
details of the charges, the identities of
potential witnesses, and statements
about any evidence that might be intro-
duced or excluded.®

As for the warrant materials, Jackson
opposed the media’s motion, identify-
ing a series of “compelling reasons”
why it was necessary to keep the
records under seal.” One such reason
was that it was “absolutely clear to any-
one who lives in this state and perhaps
throughout the world, that everything
that happens in this case” draws
immense media and public interest;
thus, “the people who are in the
prospective pool of jurors are watching
everything we do.”® After the hearing,
however, Jackson promptly left the
courthouse and danced on the roof of
his SUV, creating just the sort of spec-
tacle he supposedly wanted to avoid.*

One week later, the court issued an
order holding that the “privacy of the
minors involved” and the purported
need to maintain “a jury pool unpreju-
diced by the disclosures that would
result” justified sealing the entire
eighty-two-page affidavit that provided
the basis for the searches, except for
some “general introductory material.”®
The court found that “the most glaring-
ly obvious fact about the present case is
the significant media and public interest
that it is generating.”* Michael Jackson
is a “celebrity defendant” and ““a figure
recognized around the world,” the court
noted, “and the events surrounding
execution of the search warrant, his
arrest and even the file-stamping of
the felony complaint have received
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wide-spread publicity.”

Decorum Order

In the months that followed, the court
broadened the scope of the secrecy it
imposed in the case, especially in rela-
tion to the grand jury proceedings. In
March 2004, the court issued a Decorum
Order that, among other things, restrict-
ed all persons, even those not involved
in the grand jury process, from commu-
nicating with any person summoned to
appear as a grand juror.®® The general
order, ostensibly binding the world at
large, also mandated that no grand juror,
prospective grand juror, or witness could
be photographed, even while entering or
exiting the courthouse or any other facil-
ity utilized by the grand jury.® This
broad prohibition led to disturbing dis-
plays of government power. One sher-
iff’s deputy, for example, ordered a free-
lance photographer on assignment from
the Associated Press to delete several
photographs from his digital camera
because, according to a report of the
incident, “they revealed too much of the
people entering the building.””

The media contested the Decorum
Order on an emergency basis. The trial
court responded by modifying some of its
provisions, and the court of appeal stayed
and modified several others.” In addition,
the trial court held one hearing that was
ancillary to the grand jury proceedings in
open court.”” Nevertheless, several trou-
bling provisions of the Decorum Order
remained;” and county officials were per-
mitted to continue the extraordinary, and
seemingly unprecedented, step of moving
the grand jury out of the courthouse to a
secret location, and then, once that loca-
tion was discovered, barricading the pub-
lic streets to exclude the press.”™

Criminal Trial Court Proceedings
In the criminal trial court proceedings,
the trial court—over the repeated objec-
tions of the media—has adopted extraor-
dinary procedures that in effect require
every document of substance to be filed
under seal in the first instance, along
with a motion to seal, and those docu-
ments are presumed to be secret until the
court rules otherwise.”

As part of this process, the trial court
has established a categorical rule that
bans public filing by the parties of

records containing what it has broadly
and vaguely defined to be “sensitive
material,”” including any part of a
motion or brief that might reveal the sub-
stantive allegations of the felony charges,
the identity of any potential witness or
alleged coconspirators, or the evidence;
and it vets each document to redact such
information before public release.”

The records sealed according to the
court’s procedures include the key parts
of the grand jury indictment itself,
dozens of search warrants and related
materials, and major portions of
Jackson’s motion to dismiss the indict-
ment and related briefs. The court’s
approach not only imposes tremendous
and unnecessary burdens on the court
and its staff, but it delays public access
to judicial records for weeks and some-
times months, irrespective of whether
the First Amendment standards for seal-
ing documents have been satisfied.

Secrecy Due to Celebrity Status

The prime basis for the closure rulings is
Michael Jackson’s star power. Rejecting
the compelling rationale offered by

the Second Circuit in the Stewart case,
the court has instead pointed out that
although “Ms. Stewart was certainly a
high profile defendant, . . . with all due
respect to Ms. Stewart, her status pales in
comparison with that of Mr. Jackson.””
According to the court, the “very nature
of who the defendant is makes every
move by the court, the prosecution and
the defense center stage in a world-wide
media theatre.”” Following from such
observations is the court’s view that
greater media attention demands greater
secrecy.®

Materials Should Be Disclosed
Celebrity status, however, is no justifica-
tion for closure. The Jackson court has
redacted page after page of crucial
information about the charges against
Jackson and Jackson’s attack on those
charges because this is “not just any
garden variety high-profile case,”' the
“case has generated extensive publici-
ty,”® and it “involves one of the most, if
not the most, noteworthy public person-
alities in the world.”® For example, the
court has redacted seven pages describ-
ing twenty-eight alleged overt acts of
conspiracy from Jackson’s indictment.

These portions of the indictment remain
under seal even though such secrecy is
indefensible in a “criminal law tradition
[that] insists on public indictment™* and
even though the parties have given in
open court detailed accounts of the
redacted information.

Similarly, vast portions of Jackson’s
motion to dismiss the indictment, the dis-
trict attorney’s opposition, and Jackson’s
reply remain under seal. Jackson’s
motion, argued in open court, accuses the
district attorney of a gross and unprece-
dented abuse of power in bringing the
charges. Such an allegation of wrongdo-
ing by government officials creates an
even greater need for total public access,
in part so the press may fulfill its role,
recognized by the Supreme Court, of pre-
venting injustice by ensuring “‘extensive
public scrutiny and criticism” of police
and court procedures.®

Many more judicial records have been
sealed wholly or in part, including the
aforementioned eighty-two-page search
warrant affidavit, which was entered into
evidence at the hearing on Jackson’s
motion to dismiss the indictment. It is
well established that “access to search
warrant materials after indictment is
almost universal.”* Because that docu-
ment and other materials have been sub-
mitted as evidence as a basis for adjudica-
tion, they are subject to an even stronger
presumption of openness and access.*’

Beyond the individual reasons why
these materials, and others, should be dis-
closed to the public, there remains the
more general notion that they were all
placed under seal in violation of the First
Amendment and California law.* The
trial court’s directives to the parties
require that virtually all judicial records
be filed under seal, along with a motion
requesting sealing, so that the court can
review the records before releasing them
to the public or sealing them permanently
in whole or in part. The parties must file
these motions to seal even if they believe
no sealing is necessary. By adopting these
procedures, however, the court has literal-
ly reversed the presumption of openness
and established a presumption of secre-
cy.” Instead of enjoying the presumption
of openness, the public and press must
fight to unseal these judicial records.
This creates a thick atmosphere of secre-
cy and causes significant delay in the
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release of records that arguably do not
even contain information that may per-
missibly be kept secret.

Presumption of Openness in
Associated Press

Similar approaches taken by trial courts
have been soundly rejected by the Ninth
Circuit Court of Appeal and the Supreme
Court of California. For example, in
Associated Press v. U.S. District Court,
the legal proceedings surrounding a crim-
inal indictment had “‘created much public
interest and received extensive coverage
in the press.”™® The district court respond-
ed by ordering that all future filings be
filed under seal to allow the court to
initially review them before making a
decision about whether they should be
publicly disclosed.” The district court
wrote a “thorough opinion carefully ana-
lyzing the various issues” and modified
its sealing procedure so that there would
be rulings on each sealed document forty-
eight hours after being submitted.”

The Ninth Circuit, however, ruled
that the district court’s orders “violate[d]
the public’s [Flirst [A]mendment right
of access to criminal proceedings.””
According to the court, “orders that seal
each and every document filed imper-
missibly reverse the ‘presumption of
openness’” inherent in our criminal jus-
tice system.” And while this reverse pre-
sumption lasted for only forty-eight
hours in Associated Press, the court of
appeals held that this delay was “a total
restraint on the public’s [FJirst [A]mend-
ment right of access even though the
restraint [was] limited in time.”*

Presumption of Openness in

NBC Subsidiary

NBC Subsidiary (KNBC-TV), Inc. v.
Superior Court,” the seminal case under
California law regarding the presumption
of openness, presented nearly identical
issues. Like the Michael Jackson case,
NBC Subsidiary involved ‘“‘prominent
figures in the entertainment industry”” and
a high-profile case that attracted intense
media coverage.” And like the trial court
in the Jackson case, the trial court in NBC
Subsidiary was understandably concerned
about protecting the parties’ fair trial
rights and ensuring that “the litigants
appear before a fair and impartial jury
untainted by information obtained that

was not presented to the jury.””*

To address this concern, the trial court
“issued orders excluding the public and
the press from all courtroom proceedings
held outside the presence of the jury, and
sealing the transcripts of those proceed-
ings.”” The court justified this approach
on the ground that “it’s a higher profile
case, . . . [and] the information, unlike
other cases, all the information is being
disseminated in the news media.”'® The
NBC Subsidiary trial court “characterized
its stated goal as ‘ensur[ing] that the jurors
do not hear’ prejudicial material that may
be published by the media . . . and sug-
gested that because cautionary instructions
cannot guarantee that jurors will not learn
of excluded or otherwise inadmissible
information, such instructions always are
inadequate, at least in cases with saturated
media coverage.”"""

The California Supreme Court reject-
ed this approach, however, holding that
“[n]either the high court cases, nor their
progeny . . . suggest that closure is
appropriate merely because standard
alternatives short of closure . . . cannot
be guaranteed to preclude jurors from
learning of inadmissible material.”'**

The supreme court deemed insuffi-
cient to justify closure of the trial court’s
supposition that jurors might see press
coverage and might be influenced by
it.' The court reasoned that, despite the
intense publicity, there was no basis for
concluding that alternatives to closure,
such as “frequent and specific admoni-
tions and instructions, coupled with
careful voir dire of the jurors and/or
other measures, would not have consti-
tuted an adequate and less restrictive
alternative to closure of all the proceed-
ings that were held outside the presence
of the jury.”'™ Courts “must presume
that jurors generally follow instructions
to avoid media coverage, and to disre-
gard coverage that they happen to hear
or see.”'® In short, the court said, “[A]s
the high court made clear . . . “The
First Amendment right of access cannot
be overcome by the conclusory assertion
that publicity might deprive the defen-
dant of [a fair trial].” '%

Trying to Strike a Balance

The Jackson court’s rulings cannot be
squared with these basic principles. The
rulings have deprived the public of some

of the most basic information about the
case and limited the public’s ability to
scrutinize the proceedings contemporane-
ously. At the same time, as in the Kobe
Bryant and Martha Stewart cases, the
media’s vigilant efforts to enforce First
Amendment principles have produced
some positive results, prompting far more
openness than otherwise would have
occurred. The court has released large
quantities of documents and held major
hearings, which have lasted for several
days and included testimony from the dis-
trict attorney and the accuser’s mother, in
open court. The court genuinely seems to
be seeking to strike a balance between the
First Amendment and fair trial rights at
stake. But too much secrecy does great
damage to First Amendment freedoms by
restricting the well-documented fairness-
enhancing effect of judicial openness. The
media, therefore, have appealed all of the
sealing orders, the gag order, and the
unique procedures adopted by the court.

Conclusion

Courts in recent high-profile cases have
used the interest generated by those
proceedings to prevent the public from
serving its traditional role as a vigilant
guardian of fairness in the criminal justice
system. Even if such secrecy is designed
to serve the understandable goals of
protecting an alleged victim of sexual
assault or a defendant’s right to a fair
trial, constitutional requirements must

be respected. Celebrity status does not
demand an exception to the First
Amendment standards that govern in
every other case, and the public’s right of
access is not diminished by heightened
interest in the proceedings. To hold other-
wise, as is the trend in celebrity cases,
fosters public suspicion and misunder-
standing, casting a shadow over a system
that derives its strength from openness
and transparency.
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